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IN BUTTE COINTY, FOR AGRICULTURAL PURPOSES.
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T™is application, for pemeit to gppropriate 6 cublc feet of
water per second, was filed with the Divisicn of Water Rights on October
6, 1921l. The application was duly advertised anl protesta to granting
of permit thereundsr wers filed by the G.H.V. Land Company emd J. Vo
Browning on April 5, 1822 sml April 7, 1922, respectively.

The protest of J. W. Srowning allezes in effect that he is the
swaer of ovor 000 ceres bordering on Butte Cresk helow the proposad point
57 &iwvercsion of spplicant, said lamis being located in Towaships 17 and 18
Worth, lange 1 Zast, iLount Disblo Base and Lzridian; that protestani's

rizht is based upon a prior appropriation and benefiocial use of water and
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apon the ownership of land riparian to Butte Creek; that protestant and

his prsdecessors in interest have occupied the lands above described for
more than ten years prior to the filing of this application and have
used the water of Butte Creek for irrigation, stock-watering and domestiec
purposes during this period; that diversion of water by spplicant will
interfere with and prevent the use of water by the protestant; that pro-
tostant has an sppropriative right to Butte Creek waters by virtue of
appropristion initiated in 1903 through diversion of 15 ocubic fesl of
water per seconi at & point near the center of the Nertheasﬁ quarter of
Seetion 17, T 18 ¥, R 1 E, . D. 3., and contimous diversion snd bena-
ficlal use of this water from this time to the present; that by virtus

of & certain stipulation entered into by variocus parties in a suit in-
stituted to determine the extent of Butte Crsek water rights, the pro-
testant was granted 6/108 of the natural flow of Butta Cresk, or § secomd
feet, the minimum natural flow having been determined upon as 108 segond
faot in the aforesaid stipulation.

The protest of the G.H.V. land Company alleges in effect that
this protestant 1s rnow purchasing under contract fz"om the Trustess of the
Leland Stanford Junior University 2300 acres of land bordering on Butte
Greex in Township 20 North, Range 2 East, Mount Diablc Base and Xeridiang
that the basis of protestant's right 1iles in the riparizn character of
the lamd described and the beneficial usa by the protestants of all of the
water flowing in Butte Creek during the months of July, August and- Sepiembar
of each of the years 1919, 1920 and 1921, for the irrigation of rice upon
portions of said land; that this use of water by protestants has amounted

to at least 15 cubic fest of water per second for 600 acres, more or less,
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of the above described lands; that at times during the months of July,
August and September there has not been more than 15 cuble feat of water
por second flowing in Butte Creek at protestant's point of diversion
vhich is located about 10C fest West of the state highway bridge over
Butte Creek; and that permit under this application would deoprive pr;a—
testants of water to the extent of the smount granted, in the montha )
of July, dugust and September.

The applicant filed answer to each of these protests on May
1, 1922, The answer to protest of J. W. Browning deals with ths stipula.
tion in that certain action entitled "Central California Investment
Company, & corporation, vs. John Crouch Land Company, a corporation,
ot al" by virtue of which the protestant claims 6/108 of the natural
flow of Butte Creek, and in regard thereto: allegea its due execution;
alleges that J., W. Browning 18 a party theretoc amd Yy virtue of agreement
thersin accepis &g his full water right in Butte Creek the amount decresd
him therein; alleges that J, W. Browning in executing the sgreement ao-
cepted as binding all the provisions therein, including those to the
effect that the minimum patural flow of Butte Creek is concedad to be
108 second feet, and that in the division of this 108 second feet 24 second
feet is not disposed of by agreement tut is allowed to remain in the stream
as constituting waapprovristed water subject to appropriation under the
laws of the State of California; and alleges that the applicant has com-
plied with the provisions of the law in regard to appropriation and that
therefore if his application for 6 second feet of the 24 second feet of
mappropriated watar be granted, sush grant can in xo way confliet with
rights of protestant,

The suswer to the protest of the G.H.V. Land Company deunies tha:
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pormit unier this application would deprive nrotestant ¢f the amount

of wster taken by spplicent in the months of July, August end September
of each ysar; denies that protestant has beneficially used more than

6 second feet of water upon its land as described &% any time; denles
that st times during July, August aad September in the years 1919, 1520
and 1921 thers has bsen less then 15 second feet flowing in Butte Creek
at protestant’'s point of diversion; denies the riparian rights of pro-
testant and slleges that no part of protestant's land is entitled to
riparian rights; alleges that formerly the lands of both protestant

and applicant together with other sdjoining lands,ineluding those now
owned by the State Land Settlament Board, were ovned as one single parcel
by the Board of Trustesa of the Leland Stanford Junior Uaiversity, that
the latter Board, sas a party to the stipulation dy which the waters of
Butte Creak were divided, {previously described} agreed to take as 1iis
full share of Butte Creek waters, 25 second feet, that snbsagquently a
certaln portion of the originsl parcel owned by said Board of Trustees
was sold to the State land Settloment Board, that with the land so0 cOTi-
veyed there was slso sold to the State land Settiement Board all of the
water rights in Butte Creek owned by the Board of Trusiees of Leoland
Stanford Junlor University, and that such sale therefore destroyed the
riparian rights of the lands of both protestant smd epplicant; and
finally alleges that since, in accordance with the stipulation, (pre-
viously desoribed ) there is & flow of 24 second feet of unappropriated
water in Butte Cresk, the applicaat 1s sntitled to permit under thls

application.




4 field investigation in connsction with this application

and protests thereto was mede by Bugineer H. Il. 3tafford of the Di-
vision of Water Rights on July 8 aml %, 1922, =Report of this investiga-
tion was filed under date of Fovember 10, 1922, As rep&rted, this in-
vestigation showed that the protestant, 5+ He Ve Land Cowmpany had in-
stalled two centrifugal pumps and electric motors on its land &t & point
on Batte Creek & short distence west of the state highway bridge over
Butte Creek ond several hundred feetl downstiream from the proposed point
of diversion by applicant; that one pump of about 7 second foot capacity
was newly installed for the 1922 irrigation season and that the other
pump of about 6 second fool capocity, was Installed for the 1919 irri-
gation season; that, as reported by J. F. Van Loben Selis, maember of

the G. He V. Land Company, the protestant used water diverted by its pump
on Butte Greek together with water pumped from wells and water from
Hemlin Slough for the irrigation on its laxd of rice covering 450 acres
in 1919, 625 acras in 1920 and 625 aorss in 1921; and that in 1922 water
through the newly instalied pump only together with water from Hamlin
Slough was being used to irrigata about 500 acres of ri¢e oz protestant's
land, Relative to the quantity of water flowlng in Butte Creekx the
report of this investigation brought out the following: Reocords of the
flow of Butte Cresk for a portion of 1921 s&s determined by the Divisiom
of Water Rights at a gage located at a point above the highesi diveraions
for irrigation in the vailey show thaﬁ the average discharge for the
latter thirtesn days of July was 143 second feet, for August 105.% secomd
feat and for September 90.5 second feet; this flow sz messured inoluded

a conciderabls amount of foreign water discherged to the creek through

the power houses of the Pacific Gas and Elecirlc Company and after deducting




e amount of this foreign water &5 determined from the records of its

measurement as submitted by the Power Company the averaga flow of natural
Butie Creek watsr was 71 sscond fest for the latter thirteen days of

July, 68 second feet for Aungzust ani 64 second fest for Septembsr, The

rigats to ell of the foreign waters have been acquired by parties who divert
thess waters at a point a short distence downstream from the point at which
the gage of the Division of Water Rights was located in 1921, sad &8 consider-
able distance upstream from the proposed point of Giversion of this applica-
tion. leasurements of the flow of Butte (reek by Ingineer Stafford on July 9,
1922, chow a discharge of 79.7 second feat at & point about ore-quarter mile
below the upper diversion dam of the State Lanmd Settlement Colony and 61,7
second feet at 2 point cbout one mile exsst of the town of Durhom. 4 measurs—
ment on the same day of the amovnt of water being diverted %o the esnal of
tae State Lard Settlement Colony by 1ts upper diversion dam shows a diversion
of 37.0 seconml fest. The point of messurement about one mile sast of

Durham is located below practically all users above the proposed point

of diversion by applicant end the G. H. 7. lLand Company's point of diversion
and thesse measurements therefore indicate that on July 9, 1922, there

were diversions by wsers above thne applicant and below the point wherse

the foreign waters are diverted of &t least 55 second feat. If, on the

day of these messursments the upper users, parties to the Butte (Cresk stipu~
lation, had been diverting the amount of water sllowed them by this stipula-
tion they would hazve been taking 78/108 of 116.7 second feet or 84.5 second
fest, and there would have remained for the lower users 32.2 second feet.
Similarly, 1f the upper users hed msde diversions zccording to the

stipulation in 1921, there snould have remained for the lower usera
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an average of 20 second feet during the latter thirieen duys of Jjuly, 19
second feet in August, and 18 second feet in September,

A record obtained from the Western Cansl Company of its measurse-
ments of the flow of Butte Creek takenr at two or three day intervals at
a point approximately 1-1/2 miles holow the polnt of diversion of the G.H.V.
Land (ompany in the summer moaths of 1921 shows & flow of 627 second feet
on May fifth, decreasing rapldly to 352 second feet on Jume lst, 55 secound
feet on July 5th, 10 second feet on August 3rd and intermitient periods of
no flow bestween August 3rd and Avgust 23rd. Between August 23rd and September
30th the flow, as measured, varied from 7 to 16 second feet. According to
lir. Cauthard, of the Western Canal Company, the summer flow of Butie (resk
In 1220 was about 20 percent less than that as given for 1921, According
to Frank Robinson of the engineering firm of Polk and Robineon, Chico, Butte
Creekx was dry =2t the atate highway bridge during the summer of 1520.

A public hearing in this matter was held at Sacramsnto on November
7, 1923, before Ixaminer Klusgel. No arpearance wasd msde by protestant J. W.
Browming. Subsequent to the hearing a brisf outlining points and authorities
was filed by both appiicant and protestant, and the entire matter ia now ready
for decision.

The evidence indicates that in 1921 the flow of weter in Butte
Creek at or near ise proposed point of diversion of applicanti was sucsh that
durinz the irrigation season, up to abecut July first thaers was en abundsnoe
of wepprovriated water greatly in sxcess of the total ¢f protestant's claims
and that asked for by applicsant; that there was probably sufficient water to
satisfy these claims and this application up to about July 15th; that after sbout

July 15th and for the remainder of the irrigatlon ssason the flow was very low,
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probably amourting to practieally nothing st times and throughout the
greater portion of this latter period probably insufficient to satisfy
protestant’™s olaims sad this application. It is indicated that in other
years, notably 1920, the flow in the irrigation season hzs been considersbly
less sven than that im 1221. & reference to Bullstin No. 5§, "Flow in
California 3treams”, published by the Divisibn of Zngineering and Irrigs-
tion of ilhe State Dopartment of rublic Works, in which bullstin, om page
103, there is given an eatimate of the seasonal run-off of Butte (reek
and adjacent streams for the period 18%1-72 to 1920-21, indicates that
the run-off of these streams for the 1920-Z]1 season may be considersd as
very close to that of & normsl season and that therefors, with mo other
considersations, the data hersin presented as to Butie Creek discharge in
1921 may be considered as representative of normal conditions,

It is considered that the evidence as to the existencs or non-
existence of wmavuropriasted water furnishes the only proper baslis for de-
cision in this matter and in view of the evidenae of this churacter as
presented, the opinion is reached that prior to about July 15th of & nomsl
year there is unappropristed water in Butte Creek avalilable for this appli-~
cation; that subsequent to about July 15th and througnout the reméinder of
the irrigation season, exsept for short periods, there is probebly no un-
sppropristed water availsble, but tust the spplicent should be psrmitted fo
eppropriaste water at such times in this latter period as there may bo un-
sppropriated water.

ORDEZR

Aprlication for pemmit to ap;rogriate water having been filed

with the Division of Water Righta as entitled sbove, protests to the

granting of such permit and answers teo such protests having baem recoelived,



& public hearing having been held, briefs having been submitted, anxi the

Division of Water Rights being now fully informed in the matier:

AE 13 HEREBY ORDFRID, that permit be granted under this eppli-
cation, the permit to contain such of the ususl terms and conditions &s may
be appropriate and in addition the following clauses

"The amount of water appropriated shall be limited to the mmount
vhiiich ogn be beneficially used snd shall not exceed 6 ecubie
feet per second from sbout April 156th to sbout September 15th
of each seazon when there is wnappropriated water availecble at
the propossed point of diversion, the season of wsppropriated
water extending in years of normal flow mot latar than about
July 15th,.»

Dated at Sacramento, Califoraia, this lst  day of iy, 1924,

Acting Chief of Division of Wa
Department of Public Yorks
State of Californis




